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Part 1: Title IX in General 
and the Final Rule
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Title IX of the Education Amendments 
of 1972
u Prohibits sex discrimination in any education program or activity 

receiving federal financial assistance.
u “No person in the United States, shall, on the basis of sex, be excluded 

from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving Federal 
financial assistance . . .” 

u Conduct that is so severe, pervasive, and objectively offensive
that it denies victims equal access to a school program or activity. 
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Final Rule defines sexual harassment as conduct based on sex that satisfies one or 
more of the following:
u A school employee conditions the provision of an aid, benefit, or service of the 
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u Title IX applies to all of a school’s education programs or 
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The Final Rule requires that all K-12 recipients of federal funds: 

u Treat complainants and respondents equitably.

u Presume that a respondent is not responsible for the alleged 
harassment until a determination regarding responsibility is 
made (e.g., avoid calling parties “victim” or “perpetrator”).

u Evaluate all relevant evidence objectively.

u
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General Procedural Requirements, 
cont.
u Develop procedures for appeals. 

u Recognize evidence protected under a recognized legal privilege 
(attorney-client privilege, medical privilege, etc.), unless a party 
waives the privilege. 
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Part 2: Responding to 
Reports of Sexual Harassment
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u The Final Rule recognizes different kinds of reports; the nature of a 
report will determine the school’s response obligations. 

u The Final Rule requires a K-12 school to respond whenever there is 
“actual knowledge” of possible sexual harassment. 

u Actual knowledge threshold is met when a report of potential sexual 
harassment is provided to a Title IX Coordinator; a school official with 
authority to institute corrective measures; or any employee of an elementary 
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u After receiving notice of a report / complaint of potential sex-
based harassment, the Title IX Coordinator must perform an 
initial assessment.  

u Determine whether the alleged conduct constitutes sexual harassment 
under the Final Rule.  

u Meet the definition of sexual harassment? 

u Occur in the school’s education program or activity? 

u Against a person in the United States? 
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u If the report does not meet the definition of sexual harassment 
in the Final Rule, or did not occur in the school’s education 
program or activity against a person in the United States, the 
school is not required to go through the “formal complaint” 
process outlined in the Final Rule.

u However, the school should still address the report in a manner 
consistent with general non-discrimination / harassment policies 
and procedures.  

© 2020 Schulman, Lopez, Hoffer & Adelstein, L.L.P.

22



10/9/20

12

Initial Response by Title IX 
Coordinator
u If the school receives notice of an allegation that, if proved, would meet the 

Final Rule’s definition of sexual harassment, a Title IX Coordinator must 
promptly and confidentially contact the complainant to:

u Discuss the availability of supportive measures; 
u Consider the complainant’s wishes with respect to supportive measures; 
u Inform the complainant of the availability of supportive measures with or without the 

filing of a formal complaint; and 
u Explain to the complainant the process for filing a formal complaint. 

u Complainant’s wishes with respect to whether the school investigates should 
be respected, unless the Title IX Coordinator determines that signing a formal 
complaint to initiate an investigation over the wishes of the complainant is 
not clearly unreasonable in light of the known circumstances. 
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Initial Response by Title IX 
Coordinator
u School must treat complainants and respondents equally by:

u As appropriate, offering supportive measures to both parties; and  

u Complying with the school’s formal complaint / Title IX grievance process 
before taking disciplinary action. 
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Formal Complaints and Grievance 
Process
u A formal complaint of sexual harassment initiates a detailed 

grievance process.
u Formal Complaint – document filed by a complainant (or signed 

by the Title IX Coordinator) alleging sexual harassment against a 
respondent and requesting that the school investigate. 

u At the time of filing a formal complaint, a complainant must be 
participating in or attempting to participate in the school’s education 
program or activity. 

u Formal complaint may be filed with the Title IX Coordinator in person, by 
mail, or by-email, or any additional method designated by the school. 
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u Both parties must have an opportunity to appeal dismissal of a 
formal complaint.

u Both parties must be notified in writing of their appeal rights. 
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The school’s formal complaint grievance process consists of the 
following: 
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u Reasonable timeline for concluding the formal complaint 
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u The Final Rule requires postsecondary institutions to provide a 
“live hearing with cross-examination” as part of the investigation 
process. 

u The Final Rule provides that live hearings are optional for K-12 
schools. 
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u When the investigation is completed, but before the investigative 
report is written, the investigator(s) must send the parties (and 
their advisors, if any) evidence directly related to the allegations, 
in electronic format or hard copy, with at least 10 days for the 
parties to inspect, review, and respond to the evidence.  

u
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u After investigation is completed and parties have had 10 days to 
review the evidence, the investigator(s) will prepare an 
investigative report
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u Final Rule prohibits retaliation. 
u Retaliation includes actions related to a report or investigation of sexual 

harassment for the purpose of interfering with any right or privilege secured 
by Title IX. 

u Complaints of retaliation may be submitted through the school’s 
procedures for reporting retaliation. 

u Referring a person for code of conduct violations related to making 
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u Schools must maintain for a period of seven years records of:
u Records of any actions, including supportive measures, taken in response 

to a report or formal complaint of sexual harassment.

u Basis for the conclusion that a response was not deliberately indifferent. 

u Document measures taken to restore or preserve equal access to the school’s 
education program or activity. 

u If supportive measures are not provided to a complainant, document the 
reasons why. 
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Part 4: Informal Resolution Process
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u In order to obtain informed consent for informal resolution, the 
school must provide both parties with written notice of:

u The allegations made in the formal complaint.  

u
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u Avoid misconceptions and stereotypes about sexual harassment, 
such as:   

u Men are physically aggressive, and therefore more likely to engaged in 
unwelcome sexual conduct.

u Only a woman can be sexually harassed. 
u Sexual harassment can only occur between a man and a woman. 

u There was no physical contact, so there couldn’t be sexual harassment.

u It only happened once, so it can’t be harassment. 

u The complainant was “asking for it” by wearing those clothes. 
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u Keep an open mind. 

u Gather the facts before reaching a conclusion. 
u Get information from multiple sources / witnesses. 

u More than one side to a story.
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